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RICHARD H. SEDGLEY

DICKG}AOUALAW.COM

ffiffiL#H
May 18,2007

Bv Fax and U.S. Mail

Eurika Durr, Clerk of the Board
Environm.ental Appeals Board (MC 11038)
U. S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W-
Washington, D.C. 20460-000 1

Re: NPDES AppealNo. 06-10
Easley Combined Utilities, Petitioner
Petitioner's Response to EPA Third Status Report and
Request for Case Management Hcaring

Deqrlvts.Durr:

Enclosed for filing in your usual mann€r are the original and five copies of Petitioner's
Response to EPA Third Status Report and Request for Case Management Hearing.

We appreclate your assistance in this mafter.

Sincerely, t -e -/

4y///&L-
Richard H. Sedgley

Cc: PhiliF G. Mancusi-(fngaro, Esq.,
EPA Region IV

Joel D. Ledbefier, P.E., General Manager
Easl ey Cornbiaed Utilities

F. Paul Calanrita, Esq.

,t]5c['vIs
a i l - ,  l "  i " } e ._ , , r ,  r _ . ! . i l  .

:.=; ii:iY !ij fig i!: nii

-;,i:,i ; iri. A litI i_:L S F.'lA,tij

PH: 804.7i 6.9021

Fx].@4.716.?0?2

Aquolow PLC '80l Eost MoinStreet - lOttr Floor.Richmond, Virginio -23219



M e s  1 8  ? O O 7  1 O :  1 Z H l ' l p . 3

3[e il1Yilil
Lt.*q- [,'>..+.

E.\T'TR'NMENTAL AppEALs B'ARD 
i-ir: litt t* ;t1 i!: t?

rrltrrED srATEs EN*R'NMENTAL pRorEcrloN AGENd+ "'i'iiils 
s*iiii'l

Easley Combined Utilities,
Petitloner

In re: NPDES Permit No. SC0039853
NPDES Appeal No. 06-10

PETITIONER'S RESPONSE TO EPA TIIIRD STATUS REPORT

and

REQUE,ST F'OR CASE, MANAGEME,NT EEI\RING

On May L4,2OO7 Counsel for Respondent Environrnental Protection Agency

Region IV C'EPA") submitted its thild Status Report in this NPDES permit appeal,

prrrsuarrt to the Environmental Appeats Board's Order. As noted thereino EPA represents

that it has conceded onthe iustearn bioassessment and total suspended solids issues but

not on the fesal coliforrn limit, and it has granted the State of South Carolina an extension

of their 401 certification period so that South Carolina can recerig the flowlimits. This

puts us back to square one on botb tbe flow and fecal Umits.

When EPA sought to wit?rdraw tlre four issues in dispute before the Board, pasley

predicted that EPA really did not intend to change anything beyond the instreano

bioassessment and that prediction has been bome oul The iustneag bioassessment

testing and flow linrit were the only requirements which EPA removed in its draft penrrit

modification. Nothing ohanged regarding the other two issues except EPA's stated legal

)
)
)
)
)
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basis for TSS and fecal coliform. Regarding floni EPA knew that the State would put

that lirrit back in through re-certification.

'We 
note ttrat as to TSS, EPA took severai years to publish those limits the first

time and then they republished them formally as part of thisprocess under the Board's

supervision with a new (second) basis- Easley was forced to yet again explain why

EPA's basis was incorrect and EPA now rcpresents that it has agreed with Eastey and

after four atteurpts (owner's draft; formal public comment draft; final perrni{

urodification to final perrnit), using several different bases, it win not seek to impose the

prior incorrect TSS limits.

As to the fecal coliform efiluent lirnitation issue, EPA has completely retracted

the swEral "Best Professional. Jud.gment" and olher bases on which the original limitation

was lxedicated in the permit on appeal before the Boald. As we predicted, EPA simply

substituted. a new legal basis as its claimed reeord support for the unchaneed fecal

coliform effluent lirnitation. Whenthe pennit modification is eventually reissued it

appears we will be back to square one on this issue and Easiey will haveto initiate yet

againthe process to challenge the limitation.

As to the flow limitation issue, EPA has reaffirmed that under the Clean Water

Ac! there is no need or requirement for a flow limitation in Easley's permit. However,

they knew fu1l well fron: their discussions with South Carolina that the State would

certify flow limits again. Accordingly, Easley is extremely disappointed that EPA has

decided to unilaterally give the State of South Carolina an additional 30 days to submit a

Clean Water Act Section 401 certification of fLe permit on top of the 30 day certification

period that has passed. There is only one reason why South Ctrolina wogl.d certi{F tle

2
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petrait at this point and that is to certify flow limits - which EPA finds to be unnecessary.

We note that the State has already provided a certification for this entire permit once

before. Further, only four limits are now at issue and, only one - flow - is "in play'' as

TSS and the inskeanr biomonitoring are not longer at issue, and EPA will retain the fecal

limit as a matter of federal law. Thus, the only issue left to certiff is flow.

EPApredicatps its extension to the State on the basis that the Stale needed an

additional 30 days largely due to "ongoing state litigation on the legality of flowlimits."

That makes Do sense. The state litigation has been ongoing for years. Althouglr there is a

pending Petition for Certiorari to the South Carolina Supreme Cowl the Petition has

beenpending for months. We have no reason to think (andneither EPA nor ths State

even attempted to offer any basis) that it will be acted on during the additional

certification period. Even if Certiorari is accepted, the matter will not be resolved

anytime soon. Moreover, in deoiding to exercise its discretionar'' authority to give the

State of South Carolina more time to cenify flow, EPA was well aware of the latest of a

string of pronouncements by the South Carolina courts finding ttrar Souttr Carolina lacks

authority to impose flow limits. Specifically, on January 23,2}07,the South Carolina

Court of Appeals wrote in an unrelated appeal:

qf DHEC has the authorifit to impose llow limits in NPDES pennits, as it contends,

DHEC has dore nothing rtquirrcd to promulgate this authority into a regulation.

See S.C. Code Ann. $48-1-30(1987)(providing that DHEC is required to promulgate

regulations to implement the SCPCA); see also Sloan v. S.C. Bd, of Physical Therapy

Exarn'rs, Op. No. 26209 (S.C. Sup, Ct. filcd Sept. 25, 2006[shearouse Ad- Sh. No. 36 ar

46X*In orderto promulgato aregulation, theA?A generallyrequires a state agency to

give notico of a draftiug period during which public comments are accepted on a
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proposed regulation; oondr.rct a public hearing on the proposed reguJation overseen by an

admiuis;trative lawjudge or an ageney's governing board; possibte prcpare reports about

" the regulation's impact on the economy, environment, and public health; and submit the

regulationto the Legislafure for review, rnodificatiorU and approval or rejeotion.',) (olting

S-C. CodeAnn- gl-23-110 to -160 (2005 and Supp. 2005))."

Cornmissioners of Public Works. et- aI v. SCDHEC, Opinion No. 4186 (January 23,

2 007)(emphasis added).

Thus, it rnakes no sense for EPA to have given South Carolina another 30 days to

certify on the basis of some unsupport€d and illogical hope that there will be an

intervening change in State lawregarding South Carolina's lack of authority to inrpose

flow limits.

Easley must particularly disagree with EPA's assertion in its Report to the Board

that it has "taken all necessary astions within its corltrol" to rneet the Board's required

May 15 date for final permit action For EPA to have issued the permit on May 15, it

wouldbavs needed South Caroliua to have published its proposed 401 certification no

latet than the fust week of April. That is tlre last opportunity for the State to hold its 30-

day comment period and still leave a couple of days to get the certification to EPA in

time for EPA to make any pernit changes and issue the fural on May 15. When the State

did not publislr its certification in ttre fust few days of April, EPA was on notioe that they

would not be able to meet the May 15 deadline. This was just days after EPA's April 2

report to the Board which indioated ever5rthing \ ras on track. Easley wonders why EPA

did. not check with the State before filing its April2 update to ttre Board to ensure the

State was imminently going to publish its certification. The whole purpose of the stalus

reports ordered by the Board was to identify precisely such pote,lrtial obstaples,

p . 6
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We think EPA should have alerted Easley and the Board no later than the lirst

week of April that the permit issuance date was injeopardy because the State had not

published its certification by early April. At that time, EPA strould - in our view - have

involved Easley and the Board in its decision whether to grant the Statp an additional 30-

days for certification or whether EPA should simply frnd that the State has waived its

right to certify for flow.

While EPA neay nothave wanted to have its discnetion subjected to the Board's

oversight, Easley would have appreciated the opportunity to discuss this issue with the

Bocd and EPA before EPA took unilateral action that has now frustrated the agreed upon

schedule in this case.

After all, that schedule and reporting were establistred in light of the extensivc

delays by EPA in issuing the permit in question - r+'hich nrade tt atluee year instead of

five year permit to begin with - cornpounded by EPA's series of delays in prosecuting

this appeal.

All that said, uuless the Board can order EPA to withdraw its e>rtonsion for State

certification and rule that the State waived its rigbt to certify the pennit, EPA's unilaterql

astion will now compel a new schedule. In particular, we have to agree with EPA that

the Board's order for EPA to Respond by May 3l,2OO7 to Easley's August 2006 Petition

for Review no longer makes any sense. Accordingly, it appears to us that the Board is

now compelled to give EPA more time.

p . ?
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REQIIEST X'OR CASE MANAGEMENT HEARING

Becarrse EPA did not consult with the Board before unilaterally deciding to give

the State of South Carolina more time to certi$ the permit modification, the Board's

schcdule in this matter will have to change yet again as the deadline for EPA to respond

to Easley's Petition for Review by May 31,2007 no longer makes sense. In light of the

foregoing, Easley reqr.rcsts a case meuugement hearing before an Envircnncental Appeals

Board Judge in Wastrington The purpose of the case manageureot hearing witl be to

prevent further delays and additional requests for exteusions of time, aad to establish a

binding schedule for the resolution by the Board ofthe remaining pennit issues.

Easley is a very srnall utility which has been adversely impacted financially by

this drawn out ald tofiured permitting process for what should bave been a simple p€rmit

renewa-I. We note that no end is in sight with EPA suggesting in its May I 4 Status

Report that Easley should be required to file a now Petition for Review once EPA gets

around to issuing the permit modificatiou. Givelr these increasing costs and the fact that

an end date oontinues to be elusive, Easley believes that Counsel for the parties should

appear in person before the Judge in Washington so that a fiaal schedule can be

established. Easley's counsel can be available on any day of the weeks of Jrure 4 or June

LI,2007 for such.a hearing. We request that the Board schedule the case manageruelrt

hearing after EPA'$ counsel has had an opportunity to provide any avoid dates.

Respecffirlly submitted,

6
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F. Paul Calamita
Richard H. Sedgley
Aqualaw PLC
801 East Main Street
Ric,hsroad, Y irgjna 232L9
E04t716-9027
8041716-9022 (tax)
dick@aqualaw.com

CERTIF'TCATE OF' SERVICE

I certi$r that on this 1Sth day of May,2OO7 I delivered this Petitioner's Response to EPA

Third Status Report and Request for Case Management Hearing by facsimile and U.S.

Mail with five oopies to U.S. Environrr,ental Protection Agerrcy, Clerk ofthe Boar4

Environrnenlal Appeals Board CMC 11038), Ariel Rios Building, 1200 Pennsylvania

Avenucn N.W., Washington, D.C. 20460-0001. I firrther served this Response by

facsirnile and u,s. Mail to Philip G. Mansusi-ungaro, Esq., u.s. Environmental

hotection Agency" Region IV, Atlanta Federal Center, 6l Forsyth Street S.W., Atlanta

Georgra 30303-8960 this 18th day of May, 2A07.

7

Counsel


